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The insolvency of a party in arbitral 
proceedings is certain to get the tribunal into 
uncharted waters. Because insolvency 
proceedings can undermine the integrity of the 
arbitral process, tribunals tend to resist 
deferring to the insolvency court, unless so 
required by mandatory rules or if the 
enforceability of the award hinges thereon. In 
this Insight, we draw from our experience in 
recent international cases and address key 
issues that fall to be considered by arbitral 
tribunals and parties alike when international 
arbitration and insolvency cross paths. 

1. International arbitration and insolvency 
make for unusual bedfellows.1 Arbitration is 
based on consent. Insolvency, in contrast, 
mandates a range of sweeping, compulsory 
measures by means of a centralised, transparent, 
and public process intended to maximise the value 
of the insolvent’s estate.2 Party autonomy is an 
essential feature of arbitration, where, in contrast 
to court litigation, the parties control the 
procedural tempo and the scope of the tribunal’s 
jurisdiction. Insolvency, on the other hand, entails 
a stringent curtailment of the insolvent’s freedom 
to conduct business in the ordinary course of 
matters, under the oversight of the court and until 
the insolvency’s objectives (whether it be 
reorganisation or liquidation) are met.  

2. Despite these structurally opposing 
premises,3 both arbitration and insolvency possess 
the outward appearance of self-contained, 

autarchic processes. One rests on international law 
and the recognition of pacta sunt servanda, the 
other on domestic public policy considerations4 
projected internationally by the State “within the 
territory of which (insolvency) proceedings are 
opened”.5 At the intersection, many occasions for 
confrontation arise.  

3. Instances of interference most commonly 
arise where a party to a pre-existing arbitration 
agreement (whether arbitration proceedings have 
already commenced or not) becomes subject to 
insolvency. In such circumstances, should arbitral 
proceedings be allowed to commence or to 
continue unabated, and under which constraints? 
Should the arbitration agreement be struck off 
altogether as invalid or deemed ineffective 
towards the insolvent party? The backdrop to, and 
raison d’être of these interrogations lie in the need 
to anticipate any knock-on effect of the insolvency 
on the enforcement of the award and annulment 
proceedings.  

4. Given the broad variety of responses in 
national legislations,6 the practical impact of 
insolvency on arbitral proceedings will 
significantly differ depending on the applicable 
law. This fragmentation has significant drawbacks 
and is only partially addressed by the adoption of 
international instruments such as the UNCITRAL 
Model Law on Insolvency (see below ¶ 19) or the 
EU Insolvency Regulation (see below ¶ 9), or 
guidance such as the IBA Toolkit on Insolvency 
and Arbitration. Moreover, uniform laws are of 
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little use when a party from a non-contracting 
State is concerned. Therefore, solving instances of 
interference in an international setup often 
requires addressing determinative preliminary 
issues of conflicts of law. 

5. For ease of presentation, this Insight has 
been subdivided into five sections: (I) conflict of 
laws, (II) moratorium, (III) arbitrability, (IV) 
capacity and (V) deference of arbitral tribunals to 
decisions issued by insolvency courts.  

I. Conflict of Laws 

6. The questions of whether and how 
pending arbitration proceedings should be 
allowed to continue against 
an insolvent party may give 
rise to a defence of non-
arbitrability,7 invalidity of 
the arbitration agreement or 
incapacity of the insolvent 
party to participate in the 
proceedings.  

7. These issues depend 
primarily on the applicable 
law. Some disputes might be 
arbitrable in certain 
jurisdictions but not in 
others. Likewise, whether the 
insolvent parties may retain 
capacity to participate in 
proceedings under the 
oversight of court-appointed 
insolvency practitioners 
depends on the jurisdiction. 
This underscores the importance of identifying 
from the outset the law applicable to the effects of 
insolvency of a party on arbitral proceedings. 

8. Absent agreement by the parties, arbitral 
tribunals enjoy a degree of latitude in the 
determination of the conflict of laws rules. 
Tribunals can apply the choice of law rules in 
force at the seat, including, where available, 
insolvency-specific conflict rules. 

9. Within the European Union, Article 18 of 
EU Regulation No. 2015/848 on Insolvency 
Proceedings (recast) references the law of the 

Member State “in which the arbitral tribunal has 
its seat” as the exclusive law governing “the 
effects of insolvency proceedings on … pending 
arbitral proceedings concerning an asset or right 
which form part of a debtor’s insolvency estate”.8  

10. Where tribunals cannot (or decide not to) 
rely on the conflict of laws rule of the seat, for 
instance where the seat is a State where the 
international uniform law does not apply, the 
general view is to determine the arbitrability of a 
dispute by reference to the substantive rules of the 
law of the seat of the arbitration (lex fori).9 The 
validity of arbitration agreements, unless 
underpinned by a substantive rule (règle 
matérielle) as in the French example,10 is likewise 

usually governed by the law of 
the seat. This is the 
consequence of the fact that 
tribunals have to comply with 
mandatory provisions of the 
law of the seat.11 

11. Another frequently 
raised defence relates to the 
insolvent party’s capacity to 
participate in arbitral 
proceedings. A party’s 
capacity is commonly 
determined by reference to the 
law of the place of 
incorporation (lex societatis)12 
which governs that party’s 
capacity to participate in 
proceedings, including as 
concerns the standing of the 
court-appointed insolvency 

practitioner.13 The law of the place of 
incorporation will usually coincide with the law 
governing the insolvency (lex concursus) of the 
party, which is the law of the place where the 
insolvency is open.14  

12. Tribunals and parties concerned with 
prospects of enforcement and recognition of the 
award may also take account of the law(s) of the 
place(s) of possible enforcement and (if not 
already applied) the law of the insolvency.15 This 
is especially relevant in circumstances where the 
relevant provisions of that law are deemed 
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internationally mandatory.16 

13. The Elektrim SA v. Vivendi Universal SA 
saga illustrates the importance of the applicable 
law and how similar facts can lead to radically 
opposite results depending on the characterization 
of the issue and the law applied thereto. 

14. A Polish Party (Elektrim S.A.) had been 
declared insolvent by the Polish Courts whilst 
involved in two separate arbitration proceedings, 
one seated in England and governed by the LCIA 
Arbitration Rules, the other seated in Switzerland 
and governed by the ICC Arbitration Rules. Both 
the English and Swiss Courts were seized with 
actions to set aside the awards respectively issued 
by each tribunal. Both the English and Swiss 
Courts had to determine whether the arbitral 
tribunal had erred in applying, or failing to apply, 
Polish Law17 (law of the insolvency and law of 
incorporation of Elektrim) to the effect of the 
insolvency on the arbitration proceedings.  

15. The crux of the matter was whether the 
arbitration could continue despite insolvency. The 
two arbitral tribunals, as well as the English Court 
of Appeal and the Swiss Federal Tribunal, reached 
different solutions. 

16. The English Court of Appeal upheld the 
LCIA tribunal’s decision to continue the 
proceedings against the insolvent party. The Court 
considered that the applicable rule of conflict of 
laws18 pointed to English law as the law of the seat 
of arbitration.19 Accordingly, the Polish 
legislation was disregarded, and Elektrim’s 
continued participation in the arbitration affirmed. 

17. On similar facts, the Swiss Federal 
Tribunal20 reached the opposite conclusion and 
upheld the ICC tribunal’s decision to discontinue 
arbitration proceedings against Elektrim. The 
Swiss Federal Tribunal concurred with the ICC 
tribunal that the relevant applicable rule of 
conflict of laws21 pointed to Polish Law, as the 
law of the State under which the insolvent party 
was organised, and the law governing that party’s 
legal capacity to act (lex personae). Accordingly, 
Elektrim no longer had the capacity to participate 
in the arbitration.  
 

In summary, when arbitration and 
insolvency meet, the tribunal will turn to 
characterizing the issues at hand and 
identifying the law applicable to each.  
This may include making a distributive 
application of different laws to different 
issues. Issues of arbitrability and validity of 
the arbitration agreement will usually be 
determined by reference to the law of the 
seat. Issues of capacity will usually be 
determined by reference to the law of the 
place of incorporation of the company or 
domicile of the natural person, which will 
often coincide with the law where the 
insolvency is open.  
To cater for considerations of enforceability, 
the tribunal should have due regard to the 
law(s) of the place(s) of possible 
enforcement. 

 
II. Moratorium – Can Arbitration 
Proceed against an Insolvent Party?  

18. Looming over the arbitral proceedings is 
the question of whether to give effect to foreign22 
law provisions imposing a moratorium on 
proceedings involving the insolvent party, and 
therefore posing issues of arbitrability of the 
dispute or admissibility of the claim. The first 
question is whether the insolvency of a party 
constitutes a bar to the continuation (or 
commencement) of the arbitration by imposing a 
mandatory stay.  

19. An attempt at harmonising national 
legislations in matters of recognition of foreign 
insolvency moratorium has been undertaken by 
the UNCITRAL in the Model Law on Cross-
Border Insolvency (1997). Article 20.1 of the 
Model Law provides: “Upon recognition of a 
foreign proceeding that is a foreign main 
proceeding, (a) Commencement or continuation 
of individual actions or individual proceedings [in 
the enacting State] concerning the debtor’s assets, 
rights, obligations or liabilities is stayed;”23. 
Although under the Model Law the effects of a 
foreign main proceedings are subject to prior 
recognition by the courts of the enacting State, a 
range of interim/ protective measures can be taken 
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whilst an application for recognition of a foreign 
proceeding is pending.24 Thus, an arbitral tribunal 
seated in an enacting State could find itself in a 
position where it has to consider giving way to 
certain decisions of the foreign insolvency court 
which have entered, or could enter the legal order 
of the seat through a mechanism of official 
recognition.  

20. Whilst most national insolvency laws 
provide for an automatic stay of proceedings when 
a party is declared insolvent, the objectives 
pursued by the stay, its duration and revocation 
differ between jurisdictions. Ultimately, the 
impact of foreign provisions on the arbitral 
proceeding will depend on the tribunal’s decision 
to give effect to them.  

21. In Italy for instance, the opening of 
insolvency proceedings automatically interrupts 
pending legal proceedings against the debtor.25 
No enforcement or conservative measures can be 
initiated or continued in relation to assets 
comprised in the insolvency estate.26 All claims 
seeking a declaration that the insolvent party owes 
a debt are within the exclusive jurisdiction of the 
insolvency court.27  

22. A different approach is found in France. 
A court decision declaring the insolvency of a 
party has the effect of interrupting or prohibiting 
all legal proceedings – including arbitration – 
brought by creditors against that party.28  Once the 
creditor has asserted a claim (“declaration de 
créance”) before the insolvency court with 
jurisdiction, proceedings may be resumed, but 
only to a limited extent.29 An arbitral tribunal has 
jurisdiction to quantify the damages owed by an 
insolvent debtor,30 but it cannot order that debtor 
to pay.31 This allows the award creditor to 

participate in the distribution of the insolvency 
estate, a centralised and coordinated legal process 
conducted before the insolvency court.  

23. In England, upon entering administration, 
no legal proceedings may be commenced or 
continued against the company or its property 
except with the consent of the administrator or 
with leave of the court.32 The same applies to 
compulsory liquidation.33 Mandatory stay is 
therefore a matter of discretion resting on a 
balancing exercise between competing interests of 
creditors, and ultimately predicated on whether 
allowing arbitration to continue would likely 
impede the furtherance of the goals of the 
insolvency.34  

24. A more liberal approach can be found in 
Germany and Switzerland. Both jurisdictions are 
underpinned by statutory provisions35 to the effect 
that economic interests and financial interests are, 
in principle, arbitrable, notwithstanding the 
insolvency of a party. Accordingly, German 
courts generally allow arbitration to continue with 
the involvement of the trustee in bankruptcy.36  
Swiss courts show a similar reluctance to stay 
foreign litigation or arbitration proceedings in 
favour of insolvency proceedings.37  

In summary, upon the opening of the 
insolvency, the law of the insolvency is 
expected to make inroads into pending 
arbitral proceedings by triggering, at least, a 
stay.  
Under the law of the insolvency, arbitration 
may be continued depending on the degree 
of trust placed in the arbitral process in the 
relevant jurisdiction and how the collective 
interests of creditors fit within that process.  
In practice however, any effect of the 
insolvency on the arbitration will ultimately 
depend on the tribunal’s decision to comply 
with foreign insolvency provisions and 
decisions, or those of the seat. The tribunal’s 
deference is discussed at Section V below. 

 
III. Arbitrability: Can an Arbitrator 
Rule on Insolvency-Related Matters?  

25. A conceptually related question is 
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whether insolvency proceedings affect the scope 
of arbitrability. In other words, can arbitral 
tribunals rule on insolvency-related matters? 

26. The position of the United States provides 
an illustration of the jurisdictional intricacies 
originating from what has been referred to as the 
“conflict of near polar extremes” between 
bankruptcy policy and arbitration policy.38 In the 
United States, the guiding principle on 
arbitrability lies in the distinction between “core” 
and “non-core” (or “mixed”) bankruptcy 
proceedings.39 Whereas the latter are available for 
adjudication by arbitration, the former are 
generally regarded as non-arbitrable given their 
effect on the bankruptcy estate.  

27. The threshold for a bankruptcy 
proceeding to be regarded as “core” is not only 
functional (i.e., those proceedings which turn on 
fundamental functions traditionally falling within 
the purview of national courts); it can also be 
quantitative, with significant claims against the 
debtor being considered “core” (and non-
arbitrable) merely given their sheer impact on the 
bankruptcy estate.40  

28. A distinction of a similar nature can be 
found in other countries. In France, for example, 
domestic courts have exclusive jurisdiction to rule 
on the insolvent status of a party41 and on “core” 
actions (such as those taken by the liquidator on 
behalf of the creditors of the estate).42  

29. In Germany, insolvency law does not 
follow the rule of an absolute attractive force of 
the insolvency proceeding (vis attractiva 
concursus) and the insolvency court have no all-
encompassing exclusive jurisdiction on 
insolvency-related disputes. Whilst insolvency 
proceedings strictu sensu are not arbitrable, a 
range of disputes arising in connection with the 
insolvency are.43 

In summary, the categorization of an action 
as “core” or “non-core” will, in some 
jurisdictions, contribute to isolating disputes 
that can be referred to arbitration from 
those which cannot.  
In addition to taking account of the law of 
the seat, identifying “core” non-arbitrable 

issues under the law of the insolvency will 
assist the tribunal and the parties in securing 
an enforceable award. 

 
IV. Capacity – How Can an Insolvent 
Party Participate in Arbitration?  

30. Under most national insolvency laws, the 
insolvent party retains the legal capacity to 
arbitrate, either directly or through an insolvency 
practitioner.44 Indeed, administrators, receivers, 
or trustees are generally empowered to “stand in 
the shoes” of the debtor and take part in arbitration 
proceedings either on its behalf, or in furtherance 
of the creditors’ interest. The trustee’s 
involvement is a means to address issues of 
capacity or representation under the relevant law 
and has often been welcomed by arbitral tribunals.  

31. In ICC case No. FA-20226-043,45 the 
question of the capacity of an insolvent State-
owned company arose. The tribunal, seated in 
Switzerland, applied its own conflict of laws rules 
and found that the party’s capacity had to be 
examined in the light of “the law of the state under 
which [it was] organised”.46 That law, as the 
tribunal found, provided that the insolvent party 
remained capable of administering and disposing 
of its assets, subject to receiving assistance by the 
creditor’s representatives. Thus, that party’s 
standing in the arbitral proceedings was preserved 
through the participation of a trustee. 

32. Similarly, in ICC case No. 7337, the 
tribunal stated that the legal capacity of a party is 
determined by the law of its domicile. Applying 
that law, it held that the insolvency trustee had 
standing to participate in the proceedings, given 
that the trustee had assumed the debtor’s rights 
and obligations by virtue of legal universal 
succession.47  

33. The situation is slightly more nuanced in 
investment arbitration. In AS PNB Banka and 
others v. Republic of Latvia, the tribunal 
recognised the standing of insolvency 
practitioners to act on behalf of the insolvent party 
provided there is no conflict of interest between 
the practitioner and the respondent State.48 A 
somewhat contrasting conclusion was reached in 
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Blue Bank International & Trust v. Venezuela.49 
In that case, the tribunal dismissed the case for 
want of jurisdiction ratione personae on the 
grounds that the claimant was acting in its 
capacity as trustee, rather than as an investor 
asserting claims in connection with an investment 
personally made. 

In summary, arbitral tribunals will attempt 
to secure the participation of the insolvent 
party in the arbitral proceedings, including 
through the insolvency practitioner, 
provided that the requirements for 
representation or vesting of the debtor’s 
interests in the insolvency practitioner are 
met. 

 
V. Deference of Arbitral Tribunals to 
Decisions Rendered by Foreign Insolvency 
Courts 

34. A growing consensus in scholarship, 
upheld by a growing number of courts, consider 
that international arbitral tribunals have no forum. 
Therefore, they are not bound by the law in force, 
or the court decisions rendered at the seat of the 
arbitration as national courts would be. A fortiori, 
they are not bound by foreign laws and judicial 
decisions rendered by courts outside the seat.  

35. That notwithstanding, cross-border 
insolvency may present arbitral tribunals with the 
dilemma of what, if any, deference should be 
given to decisions emanating from foreign 
insolvency courts in circumstances where the 
relevant local laws are often of a public policy 
nature, and thus may have an impact on the 
annulment / enforcement of the award. For 
instance, an award disregarding the principles of 
equal treatment between creditors and of stay of 
proceedings against insolvent persons may breach 
the international public policy of France and 
therefore could not be enforced in France, 
regardless of where the seat of the arbitration may 
be.50  

36. In practice, arbitral tribunals proceed on a 
case-by-case basis. At one end of the spectrum, 
tribunals have disregarded foreign insolvency 
altogether for want of extraterritorial reach of the 

foreign insolvency into the country of the seat of 
the arbitral proceedings.51 For instance, in a 1991 
ICC award, a Damascus-seated tribunal refused to 
recognise the effects of the insolvency of the 
French claimant, holding that the effects of the 
insolvency were limited to France.52  

37. Some tribunals adopt a middle ground 
and defer the decision on cross-border insolvency 
recognition to the competent national court at the 
seat (through exequatur), with formal recognition 
of the decision leading to recognition in the 
arbitral proceedings. In addition to considerations 
of deference, considerations of procedural fairness 
are also relevant.53 

38. At the other end of the spectrum, arbitral 
tribunals apply and recognise foreign insolvency 
rules as a set of mandatory rules. In a 2001 ICC 
award, a Geneva-seated tribunal held that 
arbitrators should take into account international 
public policy rules of France, regardless of the 
country of the seat of the arbitration.54  

39. In practice however, tribunals are 
generally reluctant to bow to the foreign 
insolvency of one of the parties, unless there is 
compelling evidence that the law applicable to 
that party prohibits continued participation in 
arbitral proceedings and that such law should be 
recognised and given effect to by the tribunal.55  

In summary, a tribunal will determine 
whether to give effect to a foreign insolvency 
decision on a case-by-case basis.  
The tribunal will balance the integrity of the 
arbitral process, which may stand 
undermined by the recognition of the 
insolvency decision, against the risks of any 
award being set aside for breach of 
imperative provisions in force at the seat. 

 
Conclusion 

40. The complexity of the matter reflects the 
inconsistency of national legislations and, with 
some regional exceptions, the lack of an 
international framework addressing the 
interaction between international arbitration and 
insolvency. The segregation of the arbitral process 
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from the domestic jurisdictional systems and the 
subsequent difficulties in establishing a coherent 
and traceable corpus of arbitral precedents also 
play a role. 

41. Nevertheless, a blueprint methodology 
for arbitral tribunal and parties to cope with these 
issues has surfaced. This predominately involves 
arbitral tribunals: 

(1) Where relevant, determining issues 
arising out of the insolvency of a party (e.g., 
arbitrability, capacity, validity of the arbitration 
agreement) by reference to the relevant applicable 
laws; 
(2) Attempting to ensure the participation of 
the insolvent party either directly or through the 
involvement of a court-appointed administrator; 
(3) Determining the content of the law of the 
insolvency and establishing what deference to 
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Civ 677: (“…it is apparent that both the Official Report 
and the leading text book on the Regulation support the 
view that, for good reason, the question whether pending 
lawsuits should be continued or discontinued in the light 
of insolvency is to be determined by the law of the State in 
which those proceedings are pending. … it is clear that the 
majority of the arbitrators came to the correct conclusion 
and the judge was correct to decline to set aside their 
Award. I would dismiss this appeal.”). 
20  Decision 4A_428/2008 dated 31 March 2009 (“…the 
general basic principle of procedure applies, according to 

which the standing to participate in proceedings depends 
on the preliminary issue – under material law - of legal 
capacity ... This is determined according to the status of 
the person or legal entity, i.e. based on the applicable law 
according to … Art. 154, 155 (c) PILA (for legal entities) 
… The Respondent is incorporated as a common stock 
corporation under Polish law (Spólka Akcyjna). The legal 
capacity and thus its standing as a party in international 
arbitral proceedings is assessed based on Art. 154 in 
connection with Art. 155 (c) PILA and therefore according 
to Polish law … According to the findings of the Arbitral 
Tribunal, which refer, inter alia, to the expert opinions of 
Polish law professors, Respondent 6, when bankrupt, lost 
the standing to participate in arbitral proceedings as a 
party. … The Arbitral Tribunal therefore rightly denied 
jurisdiction in this case with respect to Respondent 6.”). 
21  Articles 154 and 155(c) of the Swiss Private 
International Law. 
22  When the insolvency order has been issued in the 
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usually give effect to provisions of the insolvency law, in 
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and preserve the value of assets that, by their nature or 
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Haesler, ‘Bankruptcy of party in ongoing arbitration does 
not affect enforceability of award (Swiss Supreme Court)’, 
Practical Law Arbitration, Legal update: case report, 
Published on 18-May-2021.  
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B.R. 606 (Bankr. D. Mass. 1987) (“The statutory 
interaction inherent in the current dispute presents a 
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resolution.”). 
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United States Lines Inc, Re 197 F.3d 631 (2d Cir. 1999) 
(“Therefore, under Marathon, whether a contract 
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insuffisance d’actif, la faillite personnelle ou l’interdiction 
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Germany', op. cit., ¶¶ 28-29, 33-37. 
44  D. Baizeau, op. cit., p. 113.  
45  Reported in H. Barbier, A. Fessas, ‘Arbitrage 
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4, 2022, ¶¶ 47-64 (“ La question de savoir si la (Société 
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https://www.fedlex.admin.ch/eli/cc/1988/1776_1776_1776/en
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droit (de l’État africain), la mise en redressement d’une 
société ait pour effet de lui faire perdre son statut de 
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49  Blue Bank International & Trust (Barbados) Ltd. v. 
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avait été formulée par la société Mirato devant l'arbitre 
après le jugement d'ouverture du redressement judiciaire 
de la société débitrice, et qu'aux termes de sa sentence 

rendue le 17 septembre 2018, l'arbitre avait condamné [la 
société débitrice] au paiement de diverses sommes au 
profit de la société Mirato, l'arrêt en déduit à bon droit que 
l'ordonnance accordant l'exequatur d'une telle sentence, au 
mépris du principe d'égalité des créanciers et d'arrêt des 
poursuites individuelles, ne pouvait être revêtue de 
l'exequatur sans méconnaître l'ordre public international.”) 
/ (After noting that the counterclaim for payment had been 
made by Mirato before the arbitrator after the judgment 
opening the judicial reorganization of the debtor company, 
and that, according to its award rendered on September 17, 
2018, the arbitrator had ordered the debtor company to pay 
various sums to the benefit of Mirato, the judgment rightly 
concludes that the order granting exequatur to such an 
award, in disregard of the principle of equality among 
creditors and the suspension of individual proceedings, 
could not be granted exequatur without violating 
international public policy.) (freely translated). 
51  F. Van de Ven, op. cit., ¶ 4.5, p. 240. 
52  ICC Award No. 6057 (1991), Journal du Droit 
International (JDI), 1993, p. 1016 (“[the tribunal’s] 
mission … is not to be affected by a Court’s decision 
rendered subsequently in France, which without more, is 
not intended to produce effects in Syria.”). 
53  Fernando Mantilla-Serrano, ‘Chapter 8: Arbitration 
and Insolvency: Important Aspects for Tribunals to 
Consider’, in W Michael Reisman and Nigel Blackaby 
(eds), Arbitration Beyond Borders: Essays in Memory of 
Guillermo Aguilar Álvarez, (Kluwer Law International 
2023), ¶ II.B.3, p. 154. 
54  ICC Award No. 9163 (2001), Rev. Arb. 2003, p. 230, 
¶ 29 (“le Tribunal arbitral est tenu de respecter les règles 
de police qui se veulent directement et impérativement 
applicables à la situation litigieuse, lorsqu’elles sont 
édictées par la loi d’un Etat dont l’application en l’espèce 
est à la fois légitime, en raison des buts qu’elle poursuit et 
des intérêts qu’elle protège, et conforme à l’attente des 
parties. Il en est ainsi des dispositions de la loi française de 
1985 sur l’arrêt des poursuites individuelles, non 
seulement parce que … le droit français est applicable au 
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une procédure de redressement judiciaire qui y a été 
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not only because … French law is applicable to the 
substance of the dispute but also … because they must be 
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French court … Regardless of the seat of the arbitration 
and the law applicable to the substance of the dispute or 
the arbitral procedure... ) (freely translated). 
55  G. Born., op. cit., ¶ 6.04[F] [5]. 
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